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FI NAL ORDER

On July 1, 1997, a formal adm nistrative hearing was held in
this case in Tall ahassee, Florida, before J. Lawence Johnston,

Adm ni strative Law Judge, Division of Adm nistrative Hearings.
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STATEMENT OF THE | SSUES

The issues in these proposed rul e chall enge proceedi ngs are
whet her the Departnment of Revenue’s Proposed Rul es 12B-8. 003 and
12B- 8. 016 and Proposed Forns DR-907 and DR-908 constitute invalid
exerci ses of delegated |egislative authority.

Essentially, the proposed rules and forns respond to the

decision in Departnent of Revenue vs. Zurich |Insurance Conpany,




667 So. 2d 365 (Fla. 1st DCA 1995)(Zurich), and state: (1) that
wor kers’ conpensation adm nistrative assessnments (WCAA) i nposed
under Section 440.51(5), Florida Statutes (1995), are “speci al
pur pose obligations or assessnments inposed in connection with”
wor kers’ conpensation insurance; (2) that the retaliatory tax
under Section 624.5091, Florida Statutes (1995), does not apply
as to WCAA; (3) that WCAA are treated as deductions fromthe

i nsurance prem umtax inposed under Section 624.509, Florida
Statutes (1995), as provided in subsection (7) of that statute,
and are not added back in, for purposes of calculating
retaliatory taxes.

The positions taken in the various proposed rul e challenges
include: (1) Zurich was wongly decided or no | onger
controlling, and WCAA are not “special purpose obligations or
assessnments inposed in connection with” workers’ conpensation
i nsurance; (2) as a matter of statutory interpretation, even if
WCAA are “special purpose obligations or assessnents inposed in
connection with” workers’ conpensation insurance, WCAA are not to
be deducted frominsurance prem umtaxes, or are to be added
back, for purposes of calculating retaliatory taxes; (3) if not
so interpreted, the proposed rules and forns violate the equal
protection clause of the United States Constitution; (4) the
publ i shed notice of the proposed rules and forns was fatally
defective; and (5) the proposed rules and fornms cannot be applied

retroactively.



PRELI M NARY STATEMENT

Bet ween January 27 and February 11, 1997, the Anmerican
| nsurance Association (AlA), the Alliance of Anmerican Insurers
(AAl), the Florida Insurance Council (FIC, and Liberty Mitual
| nsurance Conpany (LM C) each filed separate petitions
chal | enging the Departnent of Revenue’s Proposed Rule 12-
8.003(1), Florida Adm nistrative Code, together wth Proposed
Forms DR-907 and DR-908 and instructions, and Proposed Rule 12B-
8.016, Florida Adm nistrative Code. The proposed rul e-challenge
petitions were given the follow ng Division of Adm nistrative
Hearings (DOAH) Case Nunmbers: 97-0323RP; 97-0588RP; 97-0632RP
and 97-633RP. The cases were consolidated for further
pr oceedi ngs.

On March 19, 1997, |leave was granted for AlIAto file an
Amended Petition to Determne Invalidity of Proposed Rul es.

On May 28, 1997, FICfiled a Notice of Voluntary D sm ssal

The parties filed a Prehearing Stipulation of Facts on
June 13, 1997, asserting that there were no disputed issues of
fact remaining to be determned in this proceeding. Nonetheless,
final hearing was convened as scheduled on July 1, 1997, to
permt |egal argunment and anplification of the parties’
positions.

Two requests for official recognition filed by AlA were
granted at final hearing. Neither AIA AAl, nor LMC called a

wi tness at final hearing; the Departnent of Revenue (DOR) called



one witness—+ts enpl oyee, Paul Munyon.

The DOR ordered the preparation of a transcript of the final
hearing, which was filed on July 14, 1997. The parties requested
and were given until August 8, 1997, in which to file proposed
final orders.

Al parties tinely filed proposed final orders. LMC also
filed an alternative proposed final order and a nmenorandumin
support. The DOR anended its proposed final order and also filed

a supporting nenorandum of | aw and a Request for Judicial Notice

of a state circuit court final judgnent, which was not opposed
and is granted.

The findings of fact in this Final Oder included those
found in the Prehearing Stipulation of Facts, plus additional
findings regarding | egislative history based on AlA's subsequent
requests for official recognition.

STI PULATED FI NDI NGS OF FACT

1. Section 624.5091, Florida Statutes® is Florida's
retaliatory tax statute. Section 624.5091 states in part:
624. 5091 Retaliatory provisions, insurers.--

(1) Wen by or pursuant to the laws of any other state
or foreign country any taxes, licenses, and other fees,
in the aggregate, and any fines, penalties, deposit
requi renents, or other material obligations,

prohi bitions, or restrictions are or would be inposed
upon Florida insurers or upon the agents or
representatives of such insurers, which are in excess
of such taxes, licenses, and other fees, in the
aggregate, or which are in excess of the fines,

penal ties, deposit requirenents, or other obligations,




prohi bitions, or restrictions directly inposed upon
simlar insurers, or upon the agents or representatives
of such insurers, of such other state or country under
the statutes of this state, so long as such | aws of
such other state or country continue in force or are so
applied, the sane taxes, |licenses, and other fees, in
the aggregate, or fines, penalties, deposit

requi renents, or other material obligations,

prohi bitions, or restrictions of whatever kind shall be
i nposed by the Departnent of Revenue upon the insurers,
or upon the agents or representatives of such insurers,
of such other state or country doi ng business or
seeking to do business in this state. |In determ ning
the taxes to be inposed under this section, 80 percent
of the credit provided by s. 634.509(5), as |limted by
S. 624.509(6) and further determned by s. 624.509(7),
shal |l not be taken into consideration.

* * %

(3) This section does not apply as to personal incone
taxes, nor as to sales or use taxes, nor as to ad

val oremtaxes on real or personal property, nor as to
rei mbursenment premuns paid to the Florida Hurricane
Cat astrophe Fund, nor as to energency assessnents paid
to the Florida Hurricane Catastrophe Fund, nor as to
speci al purpose obligations or assessnents inposed in
connection wth particul ar kinds of insurance other

t han property insurance, except that deductions, from
prem um taxes or other taxes otherw se payable, allowed
on account of real estate or personal property taxes
paid shall be taken into consideration by the
departnment in determning the propriety and extent of
retaliatory action under this section? (enphasis
added) .

2. Section 624.509, Florida Statutes, is Florida s prem um
tax statute. Section 624.509 states in part:
624.509 Premumtax; rate and conputation. --

(1) In addition to the license taxes provided for in
this chapter, each insurer shall also annually, and on
or before March 1 in each year, except as to wet marine
and transportation insurance taxed under s. 624.510,
pay to the Departnment of Revenue a tax on insurance
premuns, risk premuns for title insurance, or
assessnents, including nenbership fees and policy fees
and gross deposits received from subscribers to



reci procal or interinsurance agreenents, and on annuity
prem uns or considerations, received during the
precedi ng cal endar year, the anounts thereof to be
determ ned as set forth in this section

* * %

(7) Credits and deductions against the tax inposed by

this section shall be taken in the foll ow ng order:

deducti ons for assessnents made pursuant to s. 440.51;

3. Respondent, Departnent of Revenue, is the agency
presently charged with the adm nistration of the tax law in the
State of Florida, including those provisions set forth in Section
624.509 (Florida’s premumtax) and Section 624.5091 (Florida' s
retaliatory tax).

4. Section 624.605(1)(c), Florida Statutes states:

(1) “Casualty Insurance” includes:

* * %

(c) Workers’' conpensation and enployer’s liability.

| nsurance of the obligations accepted by, inposed upon,
or assuned by enpl oyers under |aw for death

di sabl ement, or injury of enployees.

5. Section 440.51 establishes Florida s Wrkers’
Conpensation Adm nistrative Assessnent. Section 440.51 states in
part:

440. 51 Expenses of adm nistration.--

(1) The division shall estimate annually in advance the

anounts necessary for the admnistration of this
chapter, in the follow ng manner.

* * %

(b) The total expenses of adm nistration shall be
prorated anong the insurance conpanies witing
conpensation insurance in the state and sel f-insurers.



The net prem uns coll ected by the conpanies and the
anount of premuns a self-insurer would have to pay if
insured are the basis for conputing the anmount to be
assessed .

(5) Any ampbunt so assessed against and paid by an

i nsurance carrier, self-insurer authorized pursuant to
Ss. 440.57, or commercial self-insurance fund authorized
under ss. 624.460-624.488 shall be allowed as a
deducti on agai nst the anobunt of any other tax |evied by
the state upon the prem uns, assessnents, or deposits
for workers’ conpensation insurance on contracts or
policies of said insurance carrier, self-insurer, or
commerci al self-insurance fund.

6.

retaliatory tax provision from 1959 to 1988.

The Departnent of |nsurance administered Florida' s

(The Departnent of

| nsurance forns are attached to the Prehearing Stipul ati on of

Facts as Exhibit “A’.)

7.

The legislature transferred the adm nistration of

Section 624.5091 to the Departnent of Revenue in 1989.°

8.

12B- 8. 016( 3) (a) 4. ,

March 25,
9.

The Departnent of Revenue subsequently drafted Rule

1990.
12B-8.016(3)(a)4, Florida Adm nistrative Code stated
12B-8. 016 Retaliatory Provisions.

* * %

(3)(a) Oher itens which shall be included in the

retaliatory cal cul ations are:

* * %

4. The workers conpensation adm nistrative
assessnent inposed by s. 440.51, Fla. Stat.,
as well as conparabl e assessnents in other

Florida Adm nistrative Code, which was adopted



st at es.

10. Zurich I nsurance Conpany (Zurich), a New York domciled
conpany, filed a petition to challenge Rule 12B-8.016(3)(a)4. on
Sept enber 13, 1994.°

11. The DOAH Hearing O ficer issued a Final Order on
Decenber 13, 1994. (A copy of the Final Oder is attached to the
Prehearing Stipulation of Facts as Exhibit “B".)

12. The Departnent of Revenue appeal ed the Hearing
Oficer’s Final Oder to the First District Court of Appeal
(First DCA).

13. The First DCA affirmed the Hearing Officer’s ruling in

Depart ment of Revenue vs. Zurich |Insurance Conpany, 667 So. 2d

365 (Fla. 1st DCA 1995).

14. After the First DCA decision in Departnment of Revenue

vs. Zurich I nsurance Conpany, the Departnment of Revenue proposed

Rul es 12B-8. 003 and 12B-8. 016, Florida Adm ni strative Code.

15. The Departnent began its internal rule making process
May 30, 1996.

16. The Departnent held two rul e devel opnment wor kshops
wher e | anguage addressing the disputed rule was di scussed. The
first was held July 16, 1996, with the | anguage and notice of the
wor kshop published in Volune 22, Nunber 26, June 28, 1996,

Florida Adm nistrative Wekly. The second was hel d Novenber 15,

1996, with the | anguage and notice of that workshop published in

Vol une 22, Nunber 44, Novenber 1, 1996, Florida Adm nistrative




Weekly. Representatives of Petitioners attended these workshops.
(Drafts of the proposed rules as di scussed during the workshops
are attached to the Prehearing Stipulation of Facts as
Exhibit “C'.)

17. The proposed rules, as challenged, were published on
Decenber 27, 1996, in Volune 22, Nunber 52, Florida

Adm ni strative Weekly. Additionally, Proposed Rule 12B-8.003 was

al so published with notice of change on February 21, 1997, in

Vol une 23, Nunber 8, Florida Adm nistrative Wekly.

18. Section 120.54(3)(a)l., Florida Statutes, states:
(3) ADOPTI ON PROCEDURES. - -
(a) Notices.--

1. Prior to the adoption, anmendnent, or repeal of any
rule other than an energency rule, an agency, upon
approval of the agency head, shall give notice of its

i ntended action, setting forth a short, plain

expl anation of the purpose and effect of the proposed
action; the full text of the proposed rule or anendnent
and a summary thereof; a reference to the specific

rul emaki ng authority pursuant to which the rule is
adopted; and a reference to the section or subsection
of the Florida Statutes or the Laws of Florida being

i npl enented, interpreted, or nmade specific. The notice
shal |l include a summary of the agency’s statenent of
the estimated regulatory costs, if one has been
prepared, based on the factors set forth in

s. 120.541(2), and a statenent that any person who

w shes to provide the agency with information regarding
the statenment of estimted regulatory costs, or to
provide a proposal for a | ower cost regul atory
alternative as provided by s. 120.541(1), nust do so in
witing wwthin 21 days after publication of the notice.
The notice nust state the procedure for requesting a
public hearing on the proposed rule (enphasis added).

20. The Departnment of Revenue published the follow ng

statenent of purpose and effect of proposed anmendnents to Rule

10



Chapter 12B-8, Florida Adm nistrative Code, in Volunme 22, Nunber

52, Decenber 27, 1996, Florida Adm nistrative Wekly:

PURPOSE AND EFFECT: The proposed anendnments to Rule
Chapter 12B-8, F. A . C., are needed to inplenent various
recent court decisions, delete obsol ete | anguage,

provi de definitional |anguage concerning “nultiperi
insurance,” and clarify which insurers are subject to
the tax inposed under s. 624.509, F.S., and how t hey
are to calculate taxable premuns and allowable credits
(enphasi s added).

21. The Departnment of Revenue published the follow ng
summary of the proposed changes to Rule Chapter 12B-8, Florida
Adm ni strative Code, in Volunme 22, Nunber 52, Decenber 27, 1996,

Fl ori da Adm ni strative Wekly:

SUMVARY: Rule 12B-8.001, 8.002, and 8.016, F. A C., are
anmended in order to conformthe rule to recent court
decisions. Additionally, Rules 12B-8.001, 8.006, 8.015
and 8.016, F.A. C., are revised to incorporate statutory
or procedural changes nade since the last rule revision
and to del ete obsol ete | anguage within these rules.

Al so, references nade to Departnent forns in Rule 12B-
8.003, F. A C, are updated to reflect the current
version. Finally, Rule 12B-8.006, F. A C., is anended
to incorporate a clarifying definition.

22. The Notice of Change to Proposed Rule 12B-8.003, as
published in, Volunme 23, Nunber 8, February 21, 1997, Florida

Adm ni strative Wekly states in pertinent part:

(1) Tax returns and reports shall be nade by insurers
on forms prescribed by the Departnent. The Depart nent
prescri bes Form DR-907, Florida Departnent of Revenue
| nsurance Prem um Quarterly Tax Return, dated January
1997 --May 1993-- and Form DR-908, Fl orida Depart nment
of Revenue | nsurance Prem um Quarterly Tax Return,

dat ed January 1997 --January 1993--, and acconpanyi ng
instructions as used for the purpose of this chapter
and hereby incorporates these forns by reference.

(Copi es of Proposed Rule 12B-8.003 as originally proposed,

11



Depart ment of Revenue 1995 insurance prem umtax instructions and
forms, and Departnent of Revenue 1997 insurance prem umtax
instructions and forns are attached to the Prehearing Stipulation
of Facts as conposite Exhibit “D’.)

23. Schedule | of proposed form DR 908 (revised 1/97) would
be used to calculate a foreign or donmestic insurer’s total
prem umtax due (before credits).

24. Schedul e VI of proposed form DR 908 (revised 1/97)
woul d be used by foreign and donestic workers’ conpensation
insurers to calculate a credit that would be received agai nst the
foreign or donestic insurer’s premumtax for having paid the
wor kers’ conpensation adm ni strative assessnent.

25. Schedule |1l of proposed form DR 908 (revised 1/97)
woul d be used to calculate all of the credits against a foreign
or donestic insurer’s premumtax liability. Line 1 of that
schedule is for the workers’ conpensation adm nistrative
assessnment credit from Schedule VI. [|If a foreign or donestic
insurer has paid the workers’ conpensation adm nistrative
assessnment, Schedule 1l provides for a credit against its
prem umtax for that paynent.

26. Al the information fromthe various schedul es woul d be
brought forward to proposed form DR 908. Line 2 of proposed form
DR 908 woul d provide for the total credits from Schedule I
(including credit for the workers’ conpensation admnistrative

assessnment) to be subtracted fromthe foreign or donestic

12



insurer’s total prem umtax due.

27. Schedul e XV of proposed form DR 908 (revised 1/97)
woul d be entitled “Retaliatory Tax Conputation.” This schedul e
woul d be conpleted by foreign insurers to determne retaliatory
tax due under Section 624.5091.

28. Schedul e XIV of proposed form DR 908 (revised 1/97)
does not include a line for Florida’s workers’ conpensation
assessnment (or any other state’s workers’ conpensation
assessnent) nor any provision for an add back of the credit for
the workers’ conpensation adm nistrative assessnent in the
calculation of an insurer’s retaliatory tax.

29. Proposed forns DR 907 and DR 908 (revised 1/97) woul d
not be retroactive and woul d operate prospectively from
January 1, 1997.

30. Proposed Rule 12B-8.016 states in pertinent part:

(3)(b) Speci al purpose obligations as used in this rule

means those obligations or assessnents the funds from

which are for the benefit of certain parties, and not
for the benefit of all citizens generally. GCenerally,

such obligations will not materially invol ve general
tax revenues, appropriated funds or state nonies.

1. Using this definition, the follow ng Florida
assessnents, as they are currently described in

the Florida Statutes, would be consi dered speci al
pur pose obligations:

a. Wirkers’ conpensation adm nistrative

assessnent.

b. Wbrkers’ conpensation special assessnent.

C. Florida Life and Health Guarant ee Associ ati on

assessnent .

d. Florida I nsurance Guarantee Associ ation
assessnent .

e. Florida Conprehensive Health Association
assessnent .

13



f State Fire Marshal regul atory assessnent.
g. State Fire Marshal coll ege surcharge.

2. Since s. 624.5091(3), F.S., provides that
speci al purpose obligations or assessnents i1 nposed
in connection with particular kinds of insurance
ot her than property insurance are to be excl uded
fromthe retaliatory tax calculation, only State
Fire marshal regul atory assessnent, the State Fire
Mar shal col |l ege surcharge, and the portion of the
Fl orida | nsurance CGuaranteed Associ ation
assessnent that was i1 nposed upon the insurer’s
property insurance policies, can be included in
the retaliatory tax calculation. The workers’
conpensation fund' s admni strative and speci al

pur pose assessnents, and the Florida Life and
Heal t h Guarantee Associ ation Speci al assessnent
cannot be included in the retaliatory tax

cal cul ation since the assessnents are inposed on

i nsurance other than property insurance.

31. Anerican Insurance Association (AlA), Florida Insurance
Council (FIC, Liberty Mutual Insurance Conpany (LM C), and
Al liance of Anerican Insurers (AAl) filed petitions to chall enge
the validity of certain provisions of the above proposed rul es.

32. The rule challenges of each of the Petitioners were
consolidated for final hearing in a February 26, 1997 Order by
Adm ni strative Law Judge, J. Law ence Johnston.

33. FICvoluntarily dismssed its petition challenging the
above proposed rules on May 27, 1997.

34. Al A and AAl are national trade organi zations. Sone of
the nmenbers of each of AIA and AAl are foreign and donestic
insurers |licensed and authorized to transact property and
casualty insurance in the State of Florida pursuant to the
Florida I nsurance Code. Sone of their nenbers transact, anong

ot her insurance coverages, workers’ conpensation insurance in the

14



State of Florida.

35. LM Cis an insurance conpany domciled in the state of
Massachusetts that wites workers’ conpensation insurance in the
State of Florida.

36. LM C, AlA and AAl, or sone of their nenbers, as foreign
insurers doing business in the State of Florida, are subject to
the provisions of Florida's retaliatory tax, Section 624.5091 and
Florida s workers’ conpensation | aws.

37. LMC, AlA and AAl, or sone of their nenbers, pay
wor kers’ conpensation adm ni strative assessnents.

3. LMCs, AIA's, and AAl's interests, or the interests of
sonme of their nenbers, are substantially affected by the
Depart ment of Revenue’'s proposed rules 12B-8.003 and 12B- 8. 016.

ADDI TI ONAL FI NDI NGS OF FACT

39. House of Representatives Insurance Commttee Final
Staff Analysis of CS/CS/CS/HB 336 (1989) contains the foll ow ng

exanple in Section Il.D

15



D. FI SCAL COMMENTS:

The followng is an exanple of an out-of-state Property &
Casual ty Conpany’s tax cal cul ati ons under the provisions
of this bill (assum ng the conmpany’s state of domcile

i nposes a 2.0%rate).

Total Premiuns Witten in Florida $1, 000, 000
Prem um Tax Rate X 1.75%
G oss Preni um Tax $17, 500
Credit for Minicipal Taxes ($5, 000)
Credit for Wrkers’ Conp. Assessnents ($5, 000)
Net Prem um Tax $7, 500

Payroll Paid to Eligible Florida Enpl oyees $30, 000
Factor for cal culating Maxi mum Sal ary Credit X 15%

Maxi mum Sal ary Credit $4, 500
Net Prem um Tax $7, 500
Factor for Cal cul ati ng Maxi mum

Conmbi ned Credit 65%

for Salaries and Corporate |ncone
Taxes Paid 0
Maxi nrum Conbi ned (Salary plus CIT) Credit $4, 875
Corporate Inconme Taxes Paid in
Previ ous Year (%2, 200)
Usabl e Salary Credit (Cannot Exceed Maxi mum $2,675
Salary Credit)

Net Prem um Tax $7, 500
Cor porate Incone Tax Credit (%2, 200)
Usable Salary Credit (%2, 675)
Total Prem um Taxes (Paid to GR) $2, 625

Probabl e Tax from Retaliation agai nst $535
Salary Credit (%$2,675 x 20%

Retaliatory Taxes fromthe Rate $2, 500
Differential ($1,000,000 x .25% $3, 035
Total Prem um and Retaliatory Taxes $5, 660

Paid to General Revenue
40. House of Representatives Conmttee on Finance &
Taxation Bill Analysis and Econom c | npact Statenent of PCB FT

94-12 (1994), stated that the 1994 anendnents to Section

16



624.5091, Florida Statutes (1993), had no fiscal inpact.

41. The anmount of workers’ conpensation adm nistrative
assessnents may vary. Currently, the anmount of workers
conpensati on adm ni strative assessnents exceeds prem umtaxes,
which limt the amount allowed as a deduction agai nst pren um
t axes under section 440.51(5), Florida Statutes.

CONCLUSI ONS OF LAW

42. Under Section 120.56(2), Florida Statutes (Supp.
1996) :

The [proposed rule challenge] petition shall state with
particularity the objections to the proposed rule and
the reasons that the proposed rule is an invalid
exercise of delegated |egislative authority. The
agency then has the burden to prove that the proposed
rule is not an invalid exercise of del egated

| egi sl ative authority as to the objections raised.

43. The Petitioners in these proceedi ngs contend variously
that the DOR' s proposed rules and forns at issue are invalid
under Section 120.52(8)(a)-(c) and (e)-(f), Florida Statutes
(Supp. 1996), which provides:

I nval i d exerci se of delegated | egislative authority"
means action which goes beyond the powers, functions,
and duties del egated by the Legislature. A proposed or
existing rule is an invalid exercise of del egated

| egi sl ative authority if any one of the follow ng
appl i es:

(a) The agency has materially failed to follow the
appl i cabl e rul emaki ng procedures or requirenents set
forth in this chapter;

(b) The agency has exceeded its grant of rul emaking
authority, citation to which is required by
s. 120.54(3)(a)1.;

(c) The rule enlarges, nodifies, or contravenes the
specific provisions of law inplenented, citation to
which is required by s. 120.54(3)(a)l.;

17



(e) The rule is arbitrary or capricious;
(f) The rule is not supported by conpetent
substanti al evidence .

44. Sections 120.52(8) and 120.536(1), Florida Statutes
(Supp. 1996), both al so provide:

A grant of rulemaking authority is necessary but not
sufficient to allow an agency to adopt a rule; a
specific law to be inplenented is also required. An
agency may adopt only rules that inplenent, interpret,
or make specific the particular powers and duties
granted by the enabling statute. No agency shall have
authority to adopt a rule only because it is reasonably
related to the purpose of the enabling |egislation and
is not arbitrary and capricious, nor shall an agency
have the authority to inplenent statutory provisions
setting forth general legislative intent or policy.
Statutory | anguage granting rul emaki ng authority or
general ly describing the powers and functions of an
agency shall be construed to extend no further than the
particul ar powers and duties conferred by the sanme
statute.

45. Before the 1994 anendnents to Section 624.5091(3),
Florida Statutes (1993), the retaliatory tax inposed by (1) of
the statute did “not apply as to . . . special purpose

obligations or assessnents inposed by another state in connection

w th” workers’ conpensation insurance.

46. Before the decision in Departnent of Revenue vs. Zurich

| nsurance Conpany, 667 So. 2d 365 (Fla. 1st DCA 1995), the DOR s

Fl orida Adm nistrative Code Rule 12B-8.016(3)(a)(4) provided that
assessnents i nposed by other states which were conparable to the
Wor kers’ Conpensation Adm nistrative Assessnment (WCAA) i nposed by
Section 440.51, Florida Statutes, shall be included in the
calculation of the retaliatory tax provided in Section 624.5091,

Florida Statutes (1993).
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47. In Zurich, a DOAH Hearing Oficer invalidated the DOR s
Florida Adm nistrative Code Rule 12B-8.016(3)(a)(4) as an
unl awf ul exercise of delegated | egislative authority because the
WCAA was a speci al purpose obligation or assessnent and, under
Section 624.5091(3), Florida Statutes (1993), the retaliatory tax
did not apply as to assessnents inposed other states which were
conparable to the WCAA.  The DOR appeal ed, and the Zurich court
agreed with the Adm nistrative Law Judge and affirnmed the final
or der.

Zurich Controls;
WCAA are Speci al Purpose Obligations or Assessnents

48. FM C and AAl argue primarily that the Zurich decision
was wong, or that it does not control Section 624.5091(3),
Florida Statutes (1995). But Zurich's efficacy does not depend
on its correctness; regardless whether it is wong, it is

controlling precedent in this proceeding. See Stanfill vs.

State, 384 So. 2d 141, 143 (Fla. 1980). And the deletion of the
words “by another state” fromthe statute in 1994 is not a valid
reason to conclude that WCAA are not “special purpose obligations
or assessnents inposed in connection wth” workers’ conpensation
i nsurance under Section 624.5091(3), Florida Statutes (1995). It
must be concl uded that they are.
49. Even if Zurich did not control, Section 440.51(5),

Florida Statutes (1995), would not require the concl usion that
WCAA are not “special purpose obligations or assessnents inposed

in connection with” workers’ conpensation insurance under Section
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624.5091(3), Florida Statutes (1995). Section 440.51(5) provides
only that they “shall be allowed as a deduction against the
anount of any other tax levied by the state upon the prem uns,
assessnents, or deposits for workers’ conpensation insurance on
contracts or policies of said insurance carrier, self-insurer, or
commercial self-insurance fund.” The retaliatory tax inposed
under Section 624.5091(3), Florida Statutes (1995), is not a tax
“upon the prem uns, assessnents, or deposits for workers’
conpensati on i nsurance on contracts or policies of said insurance
carrier, self-insurer, or comrercial self-insurance fund.” It is
a tax to counterbal ance another state’ s inposition of an
aggregat e burden of taxes, licenses and other fees on Florida
insurers which is greater than the aggregate burden of Florida' s
taxes, licenses and other fees on simlar insurers of the other

state. See Gallagher vs. Mitors Ins. Corp., 605 So. 2d 62 (Fl a.

1992). See also Western and Southern Life Ins. Co. vs. State Bd.

of Equalization of Calif., 451 U. S. 648. 101 S.C. 2070, 68 L. Ed.

2d 514(1981).

Aut hority for Rul emaki ng | ndependent of Zurich

50. AAl contends that the Zurich decision is inadequate
authority for pronulgation of the proposed rules and proposed
forms. But, clearly, the DOR s rul emaki ng authority does not
derive from Zurich; it remains statutory. Rather, Zurich just
told the DOR that its existing rules were invalid to the extent

that they did not treat WCAA as “speci al purpose obligations or
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assessnments inposed in connection with” workers’ conpensation
I nsur ance.

Proposed Application of Retaliatory Tax is Correct

51. Since WCAA are “special purpose obligations or
assessnments inposed in connection with” workers’ conpensation
i nsurance, the next question becones whether the retaliatory tax
is being applied as to WCAA under the proposed rules and forns.
It is concluded that the retaliatory tax is not being applied as
to WCAA under the proposed rules and forns. Rather, as
aut hori zed under Section 624.5091(1), Florida Statutes (1995), it
is being applied as to the premumtax. The premumtax is the
tax after applicable deductions and credits. As provided in
Section 624.509(7), Florida Statutes (1995), the WCAA are
deductions against the premumtax. The proposed rules and forns
are consistent wth these statutes.

52. As the DOR points out in its argunents, the proposed
rules and fornms do not change the way in which the retaliatory
tax is applied to “special purpose obligations or assessnents
i nposed in connection with particular kinds of insurance other
than property insurance . . . .” Existing Florida Adm nistrative
Code Rules 12B-8.016(2) and (3) nmake it clear both that the DOR
al ways has used the net premumtax as the starting point in
determning retaliatory taxes and that “special purpose
obligations or assessnents inposed in connection with particul ar

ki nds of insurance other than property insurance” are not
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included in retaliatory tax calculations. The proposed rul es and
forms nerely follow Zurich by identifying WCAA as bei ng such
“speci al purpose obligations or assessnents inposed in connection
wi th particular kinds of insurance other than property
i nsurance.”

53. As the DOR further points out in its argunents, none of
the Petitioners have directly challenged the validity of existing
Fl orida Adm nistrative Code Rules 12B-8.016(2) and (3). Any

direct challenge to those rules has been waived. See Cole Vision

Corp. vs. Dept. of Bus. and Prof. Reg., Bd. of Optonetry, 688

So. 2d 404 (Fla. 1°" DCA 1997). Those rules are presuned to be

valid. See Cty of PalmBay vs. Dept. of Transp., 588 So. 2d 624

(Fla. 1°" DCA 1991); State Bd. of Optonetry vs. Fla. Soc. O

Opht hal nol ogy, 538 So. 878 (Fla. 1° DCA 1988). In addition, the

Legi sl ature has adopted the existing Florida Adm nistrative Code
Rul es 12B-8.016(2) and (3) application of the retaliatory tax to
“speci al purpose obligations or assessnents inposed in connection
with particular kinds of insurance other than property insurance”
by reenacting the retaliatory tax statute several tines since

1990 without nodifying or rejecting the DOR's rules. See Szabo

Food Services, Inc., vs. Dickinson, 286 So. 2d 529, 531 (Fl a.

1973); Cole Vision Corp. vs. Dept. of Bus. and Prof. Reg., Bd. of

Optonetry, supra, at 408.

54. Existing Florida Adm nistrative Code Rules 12B-8.016(2)

and (3) control the application of the retaliatory tax as to
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WCAA, and the proposed rules and forns are consistent with those
rul es.

Conportnent with American Sout hern

55. Al A argues that the decision in Anerican Sout hern Ins.

Co. vs. Dept of Revenue, 674 So. 2d 810 (Fla. 1° DCA 1996),

conpel s the conclusion that gross prem umtaxes nust be used as
the starting point in determning retaliatory taxes (or,
alternatively, the WCAA deduction from gross prem umtaxes nust

be added back to net prem umtaxes.) But Anerican Sout hern does

not conpel this conclusion. The Anerican Southern deci sion

turned upon a construction of the term“simlar insurer” in
Section 624.5091(1), Florida Statutes (1991). |In that case, the
a Ceorgia insurer filed suit to reduce the retaliatory tax sought
to be inposed. The Georgia insurer contended that, in
calculating Florida s retaliatory tax, the DOR should have used
the net premumtaxes it paid in Georgia, after taking advantage
of a premumtax rate abatenent provision under Ceorgia | aw for
insurers investing at |east 75%of its nonfederal assets in
Ceorgi a property—which reduced its Georgia premumtax rate from

4. 75% to 3% The Anmerican Southern court held that, conpared to

the Georgia insurer, a Florida “simlar insurer” would be a
Florida insurer that would not be able to take advantage of
Ceorgia’s rate abatenent under Georgia law, so that the DOR
properly used the higher 4.75% Georgia premumtax rate in

calculating the Florida retaliatory tax due. The Anmerican
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Sout hern court did not hold that net prem umtaxes should not be
used as the starting point in determning Florida’ s retaliatory

tax, or that the WCAA i nposed under Section 440.51(1) should not
be all owed as a deduction under Section 440.51(5) for purposes of
cal cul ating those net premumtaxes. Arguably contrary dicta in

Anmeri can Southern is not controlling.

Support from Pacific Mitual

56. Strong support for the DOR s position is found in the

decision in Pacific Mutual Life Ins. Co. vs. G A. Bushnell, 396

So. 2d 253 (Ariz. 1964). |In that case, Arizona s retaliatory tax
statute had an exclusion for ad val oremtaxes (as does
Florida s), but its insurance premumtax statute provided no
deduction or credit for ad val oremtaxes agai nst insurance
prem umtax payable in Arizona. Arizona tried to assess
retaliatory taxes against a California insurer. Although
California gave insurers such a credit for California’ s ad
val orem taxes in conmputing insurance prem umtax payable in
California, Arizona contended that the credit should be added
back in to the conputation of California’ s insurance prem um
taxes for purposes of Arizona’'s retaliatory tax. The Arizona
Suprene Court rejected the “add back” and held that the
conpari son should be on the basis of the “net” prem umtax
actually paid under California | aw

LM C and AAl Expressi o Uni us Argunent

57. Instead of adopting AlA's Anerican Sout hern argunent,
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LM C and AAl attenpt to advance the following intricate statutory
construction argunent. Section 624.5091(1), Florida Statutes
(1995), provides that, in determning retaliatory taxes, 80% of
the premumtax salary credit is not “taken into consideration.”
This is acconplished by adding 80% of that deduction back into
the net premumtax. Under Section 624.5091(3), Florida Statutes
(1995), the retaliatory tax is “not applied as to” personal

i ncone taxes, sales or use taxes, ad valoremtaxes on real or
personal property, reinbursenent of premuns paid to the Florida
Hurri cane Catastrophe Fund, energency assessnents to the Florida
Hurri cane Catastrophe Fund, or “special purpose obligations or
assessnments inposed in connection with particular kinds of

i nsurance other than property insurance,” except that

“deductions, fromprem umtaxes or other taxes otherw se payabl e,
al l oned on account of real estate or personal property taxes paid
shall be taken into consideration by the departnent in
determining the propriety and extent of retaliatory action under
this section.” It is argued that, under the rule of statutory

interpretation that “expressio unius est exclusio alterius,”

express nention of deductions for real estate or personal
property taxes excludes deductions for any of the others |isted
under Section 624.5091(3), Florida Statutes (1995), as to which

the the retaliatory tax is “not applied.” See Thayer vs. State,

335 So. 2d 815, 817 (Fla. 1976).

58. Admttedly, it is not obvious why the concluding cl ause
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of Section 624.5091(3), Florida Statutes (1995), only nentions
real estate or personal property taxes. But it is concluded
that, in the case of this statute, blithe resort to the

“expressi o unius” doctrine exclusively is not the appropriate way

to ascertain the legislative intent. Oher guides to the

| egislative intent--such as the doctrine of deference to
interpretations given by the agency authorized by statute to
adm nister the statute and the doctrine of |egislative

reenact nent--al so nust be taken into account. See Szabo Food

Services, Inc., vs. D ckinson, supra; Cole Vision Corp. vs. Dept.

of Bus. and Prof. Reg., Bd. of Optonetry, supra. Even w thout

| egi sl ative reenactnent, there is the rule of statutory
interpretation that deference is to be given to reasonable and
not clearly erroneous agency interpretations of anbi guous
statutes adm ni stered and enforced by the agency, as well as the
agency’s own rul es pronmul gated under those statutes. See PW

Ventures, Inc. vs. N chols, 533 So. 2d 281 (Fla. 1988); Fla.

Institutional Legal Services, Inc., v. Fla. Dept. of Corrections,

579 So. 2d 267 (Fla. 1°" DCA 1991); Skiff’s Worki ngman’s Nursery

vs. Dept. of Transp., 557 So. 2d 233, 234 (Fla. 4'" DCA 1990);

Sunshine Jr. Stores, Inc., vs. Dept. of Environnental Reg., 556

So. 2d 1177 (Fla. 1°" DCA 1990); Tri-State Sys., Inc. vs.

Department of Transp., 491 So. 2d 1192 (Fla. 1st DCA 1986); Shel

Har bor Group vs. Dept. of Business Reg., 487 So. 2d 1141 (Fl a.

1st DCA 1986); Dept. of Professional Reg., Bd. of Medi cal
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Exam ners vs. Durrani, 455 So. 2d 515, 517 (Fla. 1st DCA 1984);

Dept. of Adm n. vs. Nelson, 424 So. 2d 852, 858 (Fla. 1st DCA

1982); Dept. of Health, etc., vs. Framat Realty, Inc., 407 So. 2d

238, 241 (Fla. 1st DCA 1981).

Al A's Legislative Hi story Argunent

59. Al A also argues that the Fiscal Comments to the House
of Representatives Insurance Commttee Final Staff Analysis and
Econom c Inpact Statenment for CS/CS/CS/HB 336 in 1989 indicate
legislative intent that gross prem umtaxes be used as the
starting point in determning retaliatory taxes (or,
alternatively, the WCAA deduction from gross prem umtaxes be
added back to net premumtaxes.) To the contrary, the analysis
makes it clear that WCAA are properly deductions frominsurance
prem um taxes. The analysis starts out by stating that
CS/ CS/ CS/ HB 336 reduces the insurance premumtax rate and alters

certain credits against the tax. It repeatedly shows how the

premumtax is reduced by various credits, including the WCAA
60. On first blush, it mght appear that the hypothetical
exanple in the fiscal comments assunes the cal cul ati on of
retaliatory taxes based on the difference between gross prem um
tax percentages in Florida and in a hypothetical foreign state.
But it is nore likely that, unlike for its denonstration of the
effect of the salary credit on the insurance premumtax and the
retaliatory tax, the fiscal comments assune an identical WCAA

deduction in the hypothetical foreign state and conpare gross

27



prem umtax percentages in Florida and in the hypothetical
foreign state as a sinplified way of generally showi ng the fiscal
i npact on Florida insurers fromthe anmendnents to the prem umtax
statutes proposed in the legislation. As with the expressio

uni us doctrine, it is concluded that the fiscal coments are not

a cl ear enough expression of legislative intent to override al
the other indications that “special purpose obligations or
assessnents inposed in connection with particul ar kinds of

i nsurance other than property insurance” are intended to be
deductions fromthe insurance premumtax, that net prem umtax
is the proper starting point for calculating the retaliatory tax,
and that “special purpose obligations or assessnents inposed in
connection wth particul ar kinds of insurance other than property
i nsurance” should not be added back to the premumtax for

pur poses of calculating the retaliatory tax.

Reconciling Facially Conflicting Legislative Goals

61. The final statutory argunent advanced by AIA, LMC, and
AAl is essentially that inplenmentation of Florida s retaliatory
tax using the proposed rules and fornms would undo the Florida
Legislature’s intent to ease the insurance prem umtax burden on
foreign insurers offering workers’ conpensation insurance in
Florida. It suffices to say that the Florida Legislature also
clearly intends to inpose a retaliatory tax where a foreign
insurer’s domcile state inposes on Florida insurers doing

business in the foreign state a greater aggregate tax burden than
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Fl ori da woul d ot herw se inpose on the foreign insurer doing
busi ness in Florida.

No Constitutional | npedi nent

62. Al A also contends that the inplenentation of Florida' s
retaliatory tax using the proposed rules and fornms woul d be
unconstitutional because it would deny foreign insurers equal
protection. But the argunent is based on an erroneous prem se.
As inplenmented by the proposed rules and fornms, Florida s
retaliatory tax would not treat Florida and foreign insurers
differently. Both would get the advantage of a deduction for
WCAA and ot her “special purpose obligations or assessnents
i nposed in connection with particular kinds of insurance other
t han property insurance” fromFlorida s insurance prem umtaxes,
and such deductions allowed in a foreign state against its
i nsurance prem umtaxes would be treated the sanme way for

purposes of calculating Florida’s retaliatory tax. See Wstern

and Southern Life Ins. Co. vs. State Bd. of Equalization of

Calif., supra; Anerican Southern Ins. Co. vs. Dept of Revenue,

supra; Gall agher vs. Mdtors Ins. Corp., supra. This is not a

case where Florida' s retaliatory tax is being inposed “beyond the
poi nt of equalization solely to generate revenue at the expense

of foreign insurers . . ..” Contrast United States Autonobile

Ass’'n vs. Curiale, 668 N E. 2d 384, 388 (N. Y. 1996).

Public Notice was Adequate

63. AAl argues that the DOR's notice of its intent to adopt
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t he proposed rules and forns was i nadequate under Section
120.54(3)(a)l., Florida Statutes (Supp. 1996). That statute
requires notice to set forth “a short, plain explanation of the
pur pose and effect of” the proposed rules and forns. AAl
concedes the adequacy of the notice of the purpose of the
proposed rules and forns but contends that notice of their effect
was i nadequat e.

64. The “Purpose and Effect” section of the DOR s
publication in the Florida Adm nistrative Wekly stated:

The proposed anendnents to Rule Chapter 12B-8, F. A C. ,

are needed to inplenent various recent court decisions,

del et e obsol ete | anguage, provide definitional |anguage

concerning “multiperil insurance,” and clarify which

insurers are subject to the tax inposed under s.

624.509, F.S., and how they are to cal cul ate taxable

prem uns and all owabl e credits.
The “Summary” section of the publication also stated that Florida
Adm ni strative Code Rule 12B-8.016 was being revised “to
i ncorporate statutory or procedural changes made since the |ast
rule revision and to del ete obsol ete | anguage within these
rules.” Elsewhere in the notice, the law inplenented was cited,
i ncl udi ng Sections 624.509 and 624.5091, Florida Statutes (1995).
Finally, the notice specified the rule anendnents, striking
t hrough the del eted | anguage and underlini ng added | anguage.

65. It is concluded that this notice was adequate. It was
not a defect for the sanme information in the “Purpose and Effect”

section of the publication to give notice of both the purpose and

effect of the proposed rules and forns. |In any event, the
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citation to Sections 624.509 and 624.5091, Florida Statutes
(1995), as the law inplenented would cure any defect in the

“Purpose and Effect” section of the notice. See Agency for

Health Care Adm n. vs. University Hosp., Ltd., 670 So. 2d 1037

(Fla. 1° DCA 1996). So would the specification of the proposed
changes to the | anguage of the rule. See Final Oder, Fla.

Soci ety of Ophthal nol ogy vs. Dept. of Prof. Reg., DOAH Case No.

87-1743RX, 10 F. A .L.R 438, entered Decenber 2, 1987.

No |Issue as to Effective Date

66. The Petitioners contended in these proceedi ngs that the
proposed rules and forns could not be applied prior to being
noticed. Wthout conceding the |legal point, the DOR stipul ated
in the Prehearing Stipulation, at final hearing, and in its post-
heari ng subm ssions that they would apply effective January 1,
1997, making the retroactive application argunents nmoot. (The
DOR continues to maintain that the | egal consequence flow ng from

the decisions in Zurich and Anerican Southern are effective on

the dates of those decisions.)

Dl SPOSI T1 ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, the proposed rule challenge petitions filed in these
proceedi ngs are denied, and the DOR s proposed Florida
Adm ni strative Code Rules 12B-8.003 and 12B-8.016 and proposed

Forns DR-907 and DR-908 are decl ared vali d.
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DONE AND ORDERED this 29th day of August, 1997, in

Tal | ahassee, Leon County, Florida.

J. LAVRENCE JOHNSTON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax FI LI NG (904) 921-6847

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 29th day of August, 1997.

ENDNOTES

'Florida’s retaliatory tax statute was renunbered in 1959,
1989 and 1990 as follows: 8626.061, Florida Statutes (1959),
renunbered 8624.429, Florida Statutes (1989), renunbered
8624.5091, Florida Statutes (1990).

Prior to 1994, Section 624.5091(3) read:
This section does not apply as to personal
i ncome taxes, nor as to ad val oremtaxes on
real or personal property, nor as to speci al
pur pose obligations or asessnents inposed by
anot her state in connection with particul ar
ki nds of insurance other than property
i nsurance, except that deductions, from
prem um taxes or other taxes otherw se
payabl e all owed on account of real estate or
personal property taxes paid shall be taken
into consideration by the departnent in
determ ning the propriety and extent or
retaliatory action under this section
(enmphasi s supplied).

3Section 213.05 directs the Departnment of Revenue to
adm ni ster provisions of 88624.509 through 624.514. Section
213.06(1) authorizes the Departnment of Revenue to pronul gate
rules to inplenent those responsibilities.

“Zuri ch Insurance Conpany vs. Departnent of Revenue, DOAH
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of
a notice of appeal with the Agency clerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Appellate
District where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be revi ewed.



